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BRIEF FOR APPELLANT 
I. JURISDICTIONAL STATEMENT 
This Court has jurisdiction of the appeal under 28 U. S. C. 81291. 
Il. STATEMENT OF THE CASE 


Trial commenced on February 15, 1967 before the Honorable Aubrey E. 


Robinson, United States District Judge, for unauthorized use and simple assault. 


As preliminary matters the Court appointed defense counsel, Richard 
Hibdey, Esq. and Daniel Grove, Esq. moved, inter alia: (1) for the exclusion 
of prior criminal convictions stat might be used by the Government for pur- 
poses of impeachment (Tr. &) which was granted (Tr. 130); (2) for the pro- 
duction of grand jury minutes (Tr. 9) which was denied (Tr. 254); and for 
the suppression of a self-incriminatory statement (Tr. 15) which was denied 
(Tr. 46). 

After voir dire examination (Tr. 49-53), the selection of a jury 
panel (Tr. 59) and the opening statement on behalf of the Government by 
John H. Treanor, Jr., Esq. (Tr. 61), the prosecution began its case with 
the testimony of the owner of the reportedly stolen car, Mr. John M. Ewing, 


who was followed by his daughter, Mrs. Alice E. Thompson. 


| 

| 

| 

| 
Mr. Ewing testified that he was the owner of a 1962 Chevrolet 

stationwagon which he had loaned to his daughter at about 3:30 p.m. on 

December 26, 1965 which was the last time he had seen the car before it 
was reported lost. That he had not loaned the car to Appellant on that 
day or at any other time. He said that the next time he saw the car was 
on December 27, 1965 at the Number 1l Precinet Station at which time it 


| 
had blood all over the rear seat and the floor. He stated that/on the 


day before when he had loaned the car to his daughter the car had no blood 
| 
| 
on it. (Tr. 77-79) 


Mrs. Thompson testified that on December 26, 1965 between 3:00 
and 4:00 o'clock in the afternoon she had borrowed the stationvagon from 
her father, Mr. Ewing; that she had parked the car at about 6:00 p.m. on 
Franklin Street near the intersection of New Jersey in the District of 
Columbia and that she had locked the ignition and the doors, taking the 
key with her. She stated that when she returned sometime between 9:30 and 
11:00 p.m. the car was gone wi whereupon she reported its loss to he police. 
She stated that she did not during the time the car was in her custody on 
December 26 or at any other time give Appellant or anyone else permission 
to use it. (Tr. 8l- 89) 

The prosecution's next witness was the arresting poticenan, Mr. 
Vincent A. Tassa, Jr. He testified that although now retired, he was in 1965 
a police officer assigned to Number ll Precinct, and that at about 3:30 a.m. 
on December 27 of that year, he was in uniform driving a scout car in the 
vicinity of Robinson and 15% Streets, Southeast, in the District of Columbia, 
when he saw a 1962 Chevrolet stationwagon being driven very slowly with its 
lights out. Because of the traffic violation involved, the officer stopped 


| 
the vehicle which was being driven by Appellant. (Tr. 18-30) | 


| 

| 

| 

~2- | 
| 

| 

| 


The Officer asked Appellant for his permit and registration 
(Appellant had neither) and then asked him where he got the car and to 
whom it belonged. The Officer stated that Appellant answered that he did 
not know. At this point the Officer noticed that the man in the back seat, 
Earvel Jeffries, was slumped over and bleeding about the head. (Tr. 25) 
The Officer asked Jeffries whether the car was his, but Jeffries mumbled 
response could not be understood by the Officer. (Tr. 31, 41, 91) Jeffries 
appeared to have been drinking. (Tr. 35, 100) 


The Officer stated that from this point on neither Appellant nor 


Jeffries were free to go or to walk away from the scene because when there 


is no registration on a vehicle its ownership has to be checked as a matter 
of customary procedure. (Tr. 31-2, 40, 41, 42, 43) 

Officer Tassa then ordered Appellant out of the stationwagon and, 
with Appellant standing at his side, the Officer asked Jeffries what had 
happened to him, and from what the officer could understand, Jeffries said 
he had been beaten. He asked Jeffries who had beaten him and in response, 
Jeffries mumbled something, raised his hand and pointed at Appellant. (Tr. 
35, 98, 99) The Officer then turned to Appellant and asked him if he had 
beaten Jeffries. The Officer testified that Appellant then admitted that he 
had beaten Jeffries. (Tr. 100) And that Appellant was sober at the time 
(Tr. 34) 

The Officer further stated that before asking Appellant whether 
he had beaten Jeffries, he had not advised him that he had a right to remain 
silent, or that anything he said would be held against him, or that he had 
a right to counsel. He said he had made some but not all of such admonitions 


to Appellant only after he later placed him under arrest. (Tr. 35, 36, 41) 


Officer Tassa testified that upon hearing Appellant's noni sstony 


he shined his flashlight on Appellant's hands, a customary procedure, and 
observed that the knuckles of the right hand were skinned and bleeding. 
(Tr. 100) 

| 
The Officer then went over to the scout car and radioed for a 
check on the vehicle and the dispatcher stated that the stationwagon had, 

| 

indeed, been reported stolen. (Tr. 101) The Officer also radiced for 
assistance from cars in the area, and then walked over to Appellant and 


| 
placed him under arrest. He also arrested Jeffries at this time. (Tr. 101) 


Both were taken by Detective Goodall to the Precinct Station Number ll. 


Jeffries was sent from there to D.C. General Hospital and the charge against 
him (unauthorized use) was subsequently dropped. (Tr. 36, 101-102) 

The prosecution called Mr. Earvel Jeffries. He testified that in 
December 1965 he was working as a carpenter in Silver Spring, Maryland. He 
stated that Christmas Eve of that year he had been drinking but had not 
gotten drunk, that he did not know whether or not he had gotten drunk on 
Christmas Day, but that on the day after Christmas, a Sunday, he had gotten 
drunk. He had been drinking two or three different brands of whiskey in 
the company of a cousin, a non-drinker, at the cousin's home in| che North- 


ti 
east, and he had a recollection of his cousin's having brought him to the 
| 


front of his own home in the Northwest in the evening of December 26%. At 


| 
home he was joined by a friend, William Russell, and they drank) together. 
| 
Thereafter, Jeffries left his home and his next recollection was of a doctor 


| 

examining his face. (Tr. 115-118) He further admitted that he! could not 
| 

remember the events of the Christmas weekend because when he geks drunk he 


| 
"blacks out." For this reason, he stated he could not say who beat him up. 


| 
| 
i 
| 
| 
' 
| 
i 
1 
| 
| 
| 
| 


(Tr. 121) He said he had never seen Appellant until the confrontation in 
the Courtroom at trial; nor had he any recollection of having been in a car 
or of having talked to any police officers on December 26, 1965. (Tr. 124, 
125) 

On cross-examination Jeffries stated that at the time of the in- 
cident he could not have directed Appellant to an automobile and told him 
it was his (Jeffries') car, and that he could not have told Appellant that 
the car keys had been taken away from him and that Appellant could drive the 
car because the ignition switch was on and it could be ¢riven without a key. 

At this point in Jeffries’ cross-examination Appellant's counsel 

"Sir, are you telling us you could not have told him (Appellant) these 
things because you can't remember?” Whereupon the Court interjected: "He 
is telling you, Counsel, because he didn’t tell him’ (Tr. 123-124) 
t the close of the prosecution's case the Appellant's attorney 
moved for acquittal as to both counts. The motion was denied. (Tr. 126-130) 

Appellant took the stand on his own behalf. He testified that he 
was twenty-three years old, lived at 3181 Robinson Street, Southeast and 
worked at the John Matthews trash company. (Tr. 146-7) 

He stated that on Christmas Day, 1965, he had played basketball 
with Revon ("Punchy”) Stewart and some other friends and he then had gone 
alone to his mother's house. That later that evening he had rejoined Stewart 
and together they had gone to a bootlegger's between Richardson Street and 
Rhode Island Ave. (Tr. 149) 


He said'that while he and Stewart were in the backyard of the 


bootlegger's, Jeffries who was sitting in the yard called him (Appellant) 


over and asked him to drive him home as he had been beaten up and robbed by 


some boys. Appellant told Jeffries that he had no driver's license. Then 


Jeffries said he would give Appellant some money when they got home, and 
| 

Appellant agreed to take him. (Tr. 150-151, 183) Appellant called to Stewart 
| 

and asked him if he wanted to go to his (Appellant's) sister-in-law's house 
| 


where Appellant had promised he would drop by to pick up a present that night. 
| 


(Tr. 151) | 
Appellant stated that Jeffries then pointed out a 1962' Chevrolet 
| 
stationwagon in a lot nearby as being his car. (Tr. 176) Appel lant he lped 
Jeffries to the car and into the back seat and Appellant and Stewart got in 
front. The car was unlocked and there was no broken glass. (tr.| 185) Appe l- 
| 
lant asked Jeffries for the car key. He said Jeffries replied that they had 
taken the key and his wallet. 
Appellant stated that he was familiar with Chevrolets (nis uncle 
had a similar one), so he knew Chevrolets have an unlockable switch. (Tr. 185) 
He turned the ignition and started on the way Southeast. (Tr. 151) 
Appellant stated that Jeffries had said he lived on a little street 
off Stanton Road and Alabama Avenue and that he would show Apoellant the way 


! 
from there. On the way, Appellant stopped at his sister-in-law's house at 
| 
3181 Robinson Street, Southeast. He accompanied Stewart who was tired into 
| 


the house, stayed briefly, said he would return and then went out to the 


stationwagon to take Jeffries home. (Tr. 152, 188, 191) Jeffries was asleep 


and could not be aroused. (Tr. 192) 


| 

| 

Appellant then drove around through the alley and, having forgotten 

| 
to turn on his lights, was stopped by the officer. (Tr. 192) | 
| 

Appellant said that when the Officer asked for his driver's license 


he told the Officer he did not have any and that the car be longed to the man 
| 


in the back seat for whom Appellant was trying to do a favor, but the Officer 


did not believe him. (Tr. 193-4) The Officer told him to get out of the car 


and then searched him. 

Appellant said that after the detectives arrived they questioned him 
and Jeffries but that he did not hear Jeffries say anything or see Jeffries 
point to himself (Appellant). He said that not the Police Officer, but a 
Detective shined his light on Appellant's knuckles which, Appellant said, were 
not bleeding, but which did have some dried blood spots on them and that these 
spots had come from helping Jeffries. (Tr. 196, 197) 

Appellant also testified that he did not steal the stationwagon and 
did not kmow it was a stolen vehicle. He stated that he did not learn that 
Jeffries’ home was in the Northwest until after the incident. (Tr. 197) 

Appellant testified that he had never assulted Jeffries and that he 
had never told Officer Tassa that he had. (Tr. 152-3) 

Revon Stewart was called on behalf of the Appellant. (He had pre- 
viously been examined by the Court in the absence of the jury because of his 
age.) (Tr. 199-202) 

Stewart testified that he was fifteen years and ten months old, 
that he lived at 414 R Street, N.W. and he was attending Shaw Junion High 
School. (Tr- 211) He said that he had known Appellant for three or four 
years and that they were friends. 

Stewart said that he had played basketball with Appellant on Christ- 
mas Day, 1965, at about 4 or 5 p.m. at Morse Playground, 5‘” and R Streets, 
N.W., and that they had separated upon leaving the playground but had met again 
in an alley near Stewart's house at 10 or 10:30 p.m. Stewart had planned to 
spend the night with Appellant at Appellant's sister-in-law's house as he 


occasionally did. (Tr. 218, 241) 


Stewart said that he and Appellant went to the boot legger's together 
to get a drink and that behind the bootleggers he saw Jeffries Aa he had 
never seen before lying down with his back to a tree. His eyes ae blood- 
shot, his clothes were dirty and one shoe was off. (Tr. 230-231), Jeffries 
called to Appellant while Stewart was talking to two other men there. Then 
Appellant came up to Stewart and told him that Jeffries wanted Appellant to 
take him home. Stewart asked Appellant why Jeffries didn't take himself home , 

| 
and Appellant said he was too drunk to drive. (Tr. 221) 


Stewart said that he and Appellant helped Jeffries to the car which 


was parked about 20 feet away (Tr. 230), and that Jeffries looked sick but 
that he saw no blood on him. (Tr. 226) Before they got into the! car Jeffries 


told him and Appellant that he lived at Stanton Road and Alabama ‘Avenue and 
| 


that he would show them the rest of the way to the house. He saild that Ap- 
pellant told him that Jeffries had said he would give Appellant five dollars 
and drive him home. (Tr. 231-232) 
Stewart said that he had noticed blood on Appellant's tight hand 
| 


when he got into the car and while they were driving and that he was cut on 


the knuckles. (Tr. 226-228, 238) Stewart said Appellant did not complain 
| 


about his hand and that he (Stewart) did not ask him about it. Stewart said 
he thought Appellant had hurt it playing basketball. (Tr. 228) | 
Stewart testified that he did not see Appellant or anybody else 
| 
get into any sort of fight with Jeffries at the bootlegger's. (Tr. 238-9) 
Stewart said that after they got into the car Appellant asked for the key 
and that Jeffries started looking for it and said they must have| taken it - 


and that all you have to do is turn the ignition on. (Tr. 233) 


pellant started the car. 


Stewart said he got out at Appellant's sister-in-law's because he 
was tired. (Tr. 244) At Appellant's sister-in-law's house, Stewart said, 
Appellant asked about a Christmas gift which she said she had. Appellant 
left shortly thereafter but said he would be back. (Tr. 235) 

Stewart said he then started to watch the television and that 
Emily, the sister-in-law, discovered the police were outside. (Tr. 236) 

At first, he did not look out the window but when he did look he saw 
nothing but police trucks. Emily said it looked like the police had ar- 
rested Appellant but Stewart said, "I saw no reason why.” (Tr. 237) 

At the coriclusion of all the evidence, Appellant's counsel moved 
for acquittal on both counts. The motion was denied. (Tr. 248-252) 

Closing arguments were made on behalf of the Government, (Tr. 258- 
275) and on behalf of the defense, (Tr. 275-290), and there was a rebuttal 
argument on behalf of the Government. (Tr. 290-297) At the conclusion of the 
trial the jury was instructed by the Court to the satisfaction of both 
counsel except as to the defense’s requested Instruction No. 3 (Tr. 309, 
cf. Defense's Requested Instruction No. 3) which the Court held to have 
been given in substance. (Tr. 313) 

After deliberation, the jury found the Appellant guilty on both 
Count One and Count Two. (Tr. 314) 

The Appellant was thereafter sentenced to one to three years on 
Count One, and to six months on Count Two, the sentences to run concurrently. 
Appellant was then placed on probation for three years. 

Notice of Appeal was filed on April 17, 1967. 

On July 3, 1967, Richard H. Speidel, attorney, was appointed by 


this Court to represent Vance A. Allen, an indigent, in his in forma pauperis 


appeal from the orders of conviction of the U.S. District Court, Criminal 


No. 181-66. 
-9- 


LL1. STATUTES INVOLVED 


! 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
« 


Federal Rules of Criminal Procedure, Rule 6(e), 18 U.S.C.A 


IV. STATEMENT OF POINTS 


1. Reversible error occurred when Appellant's self-incriminatory 


statement was admitted into evidence. 
| 


2. Reversible error occurred when the trial court denied Appellant's 


motion for the production of grand jury minutes. 


3. Reversible error occurred when the trial court commentied in the 


presence of the jury on the meaning and credibility of the testimony of a 
| 
| 
| 


complaining witness. 


v. SUMMARY OF ARGUMENT 


i: oe 


1. The Miranda case infra, (and a fortiori Escobedo) has| 


a new doctrine into a trial court's treatment of self-incriminatory 


ments made by a defendant during in-custody interrogation by the police. 


Before such statements may now be admitted in evidence, the burden is on the 


trate that the police had given defendant prior warning 


had waived effectuation 


prosecution to demons 


of his constitutional rights and that the defendant 
of these rights voluntarily, knowingly and intelligently. The argument he re 
| 


is that no such showing was made by the prosecution; and a knowing |and in- 


| 
telligent waiver of these rights may not be assumed on a silent record. 


2. So, too, the Supreme Court in the Dennis case (infra) has 


recently expressed a new conception of the role of grand jury testimony. 
| 
be deprived of what was once almost the! exclusive 
| 
| 
And the aura of secrecy that so long invested 


The defense may now rarely 


possession of the prosecution. 


these proceedings for public policy purposes is all but stripped away - It is 


here argued that the trial court erred in not releasing this valuable tool 


| 

| 

of impeachment to the defense as requested. | 
| 


-10- 


3. At a delicate point in the defense's cross examination of the 
complaining witness, the trial judge interjected a comment which revealed 
the court's confidence in the witness’ credibility on a series of points 
that were later to constitute the defense's case in chief. It is argued 
that this was a reversible error upon the doctrine of a remote but sound 
case. 

VI. ARGUMENT 

l. Reversible error occurred when Appellant's self-incriminatory 
statement was admitted into evidence. (Please read Tr. 14-48) 

In a preliminary motion, Appellant's attorney moved that the pro- 
secution be denied the right during trial to introduce a self-incriminatory 
statement allegedly made by Appellant in answer to a question by Officer 
Tassa while Appellant was under detention to the effect that Appellant 
admitted beating the complaining witness Jeffries. (Tr. 26, 31, 32) 

After taking Officer Tassa's testimony on this point, and hearing 
argument on the law by both counsel, during which Appellant's attorney cited 
Miranda v. Arizona, 1966, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 and 
Escobedo v. Illinois, 1964, 378 U.S. 478, 84 S. Ct. 1758, 12 L. Ed. 2d 977, 
and the prosecution apparently argued to bring the case within the category 


of minor driving infractions in which the privilege against self-incrimination 


does not apply (Tr. 41-42,cf. State v- Zucconi [1967] 93 N.J. Super. 380, 


226 A.2d 16.), the Court ruled that the alleged statement would be admitted 
in evidence. (Tr. 46) The Court said: 


"All statements made by the defendant with respect to the 
alleged assault on complainant up to the time that the officer 
helped the complainant out of the car and had verified he had 
been assaulted are admissible. If there were statements made 
after that verification by the officer on the scene they are 
inadmissible." (Tr. 48) 


Appellant here contends that the trial Court's ruling was in error 


because it violated Appellant's rights under the Fifth Amendment as defined 
| 

by the Miranda decision. In that case, the Court held supra. 86 S. Ct. 1612, 
| 
| 

1626: 


“the prosecution may not use statements, whether exculpatory 
or inculpatory, stemming from custodial interrogation of the 
defendant unless it demonstrates the use of procedural safeguards 
effective to secure the privilege against self-incrimination. By 
custodial interrogation we mean questioning initiated by law en- 
forcement officers after a person has been taken into custody or 
otherwise deprived of his freedom of action in any significant way. 
(4. This is what we meant in Escobedo when we spoke of an investi- 
gation which had focused on an accused.) As for the procedural 
safeguards to be employed...the following measures are required. 
Prior to any questioning, the person must be warned that | he has 
a right to remain silent, that any statement he does make may be 
used as evidence against him, and that he has a right to| the 
presence of an attorney, either retained or appointed..." 

The police officer's testimony is clear that kopelinnt was in 


custody well before the question evoking the objectionable statement was 
asked. The Officer's immediate concern after stopping the lightless vehicle 
was to ascertain its registration and to examine the permit of the driver. 
Once neither Appellant nor Jeffries could provide evidence of| ownership, 
the officer stated, neither were free to go. (Tr. 31-2, 40, al, 42, 43) 

It was sometime after this that the officer had determined that 
Jeffries had been assaulted (Tr. 35, 98, 99) and then had asked Appellant 
whether it was he who had beaten Jeffries. (Tr. 100) The officer stated 
that before asking Appellant this question, he had not advised Appellant that 


he had a right to remain silent, or that anything he said would be held 


against him, or that he had a right to counsel. (Tr. 44) He said he had 
| 
made some but not all of such admonitions to Appellant only after he had 


formally placed him under arrest. (Tr. 35, 36, 41, 44) The | Transcript 


nowhere shows that Appellant, before or after formal arrest, was informed 
that he had the right to the presence of an attorney, either retained or 
appointed. 

The Officer's testimony having conclusively established the 
Appellant's statement to have been made within the area prohibited by 
Miranda, i.e., during in-custody police interrogation without prior warning 
of constitutional rights, and the prosecution having shown no voluntary, 
knowing and intelligent waiver of those rights, as was its duty under 
Miranda, the trial court caused reversible error in allowing the Appellant's 
self-incriminatory statement to be admitted in evidence. A knowing and in- 
telligent waiver of Appellant's rights cannot be assumed on a silent 
record. Miranda, supra, at 86 S. Ct. 1628. 

The trial court's attempt to fix separate points in time after 
which self-incriminatory admissions by Appellant relevant to Count One 


(a felony) and Count Two (a misdemeanor) would not be received in evidence 


(Tr. 47-48) raises a subordinate question: To what extent does Miranda 


apply to such misdemeanors as the simple assault at bar? 

In State ve Zucconi, supra, the court held that the rules of 
Miranda with respect to implementation of an individual's constitutional 
rights to counsel and against self-incrimination does not apply in a pro- 
secution for minor driving infractions resulting in a fine. 

So, too, in Winters v. Beck, 239 Ark. 1151, 397 S.W. 2d 364 
(S. Ct. 1965), cert, denied 385 U.S. 907, 87 S. Ct. 207, 17 L. Ed. 2d 137 
(1966), where Winters was arrested on a charge of “immorality,” a "misdemeanor" 
under an ordinance of Little Rock, Arkansas, was tried, convicted and sen- 


tenced to 30 days in jail and a $254 fine, without counsel and without being 


advised of his right to counsel, the Supreme Court of Arkansas denied relief, 
holding that the constitutional rule of Gideon v. Wainwright does not apply 
in misdemeanor cases. The Supreme Court denied certiorari, Justices Black 


| 
| 
and Stewart dissenting. Justice Stewart filed an opinion in the course of 


which he said: 


"I do not suggest what the ultimate resolution of this pro- 
blem should be, but I do suggest that the answer cannot be made 
to depend upon artificial or arbitrary labels of 'felony' or 
'misdemeanor' attached to criminal offenses by fifty different 
states." 


In the case at bar, no necessarily damaging in-custddy admission 
| 


had been made by Appellant with regard to Count One so the lower court's 
| 

ruling as to this was unsought and irrelevant. 
| 


It is respectfully suggested that the events which constituted the 


whole transaction out of which Count One, the felony of unauthorized use of 


| 
a motor vehicle, and Count Two, the misdemeanor of simple assault upon 


Jeffries, are so interdependent - so inextricable in the jury's mind - 
| 
that the trial court's admission into evidence of Appellant's |self-incrimi- 


| 
natory statement relevant to the simple assault was equally prejudicial to 
| 


his defense to the felony of unauthorized use, and that only a new trial 


on both counts can remedy the error. 


2. Reversible error occurred when the trial court denied Appe l- 
lant's motion for the production of grand jury minutes. (Please read Tr. 9- 
14; 130-135; 252-254) | 

As a preliminary matter, Appellant's counsel moved for the pro- 
duction of the grand jury minutes for the purpose of impeachment. In 


support of his motion he cited Dennis v. United States, 1966, | 384, U.S. 855, 
| 


86 S. Ct. 1840, 16 L. Ed. 2d 973 which held: 


"In our adversary system for determining guilt or innocence, 
rarely justifiable for the prosecution to have exclusive 
cess to a storehouse of relevant fact. Exceptions to this are 
tifiable only by the clearest and most compelling considera- 
tions. For this reason, we cannot accept the view of the Court 
of Appeals that it is 'safe to assume’ no inconsistencies would 


have come to light if the grand jury testimony had been examined. 
$6 S. Cr. at 2552. 


judge's function in this respect is limited to 

a case has been made for production, and to 

ocess: for example to cause the elimination of 
extraneous and to rule upon applications by the Govern- 
ment for protective orders in unusual situations, such as those 
involving the Nation's security or clear cut dangers to indivi- 
duals who are identified by the testimony produced. 


"Because petitioners are entitled to examine the grand jury 
minutes relating to trial testimony of the four government witnesses 
and to do so while those witnesses are still available for cross- 
examination, we reverse the judgment below and remand for a new 
trial.” I¢ at 1851-2. 


The trial court (Tr. 13) took the position, however, that Dennis had 


not overruled tsburz Plate Glass Co. v. United States, 360 U.S. 395 400 
S$. Ct. 1237, Ed. 2¢ 1323 which held at 400 S. Ct. 1241, 1244 that only 
upon a showing of "particularized need” might defense counsel have access to 
relevant portions of the grand jury testimony of a trial witness; the trial 
court held that as Appellant’s counsel had failed to demonstrate an incon- 
sistency between the testimony of a prosecution witness (Officer Tassa) and 
a statement he had dictated to a secretary prior to testifying before the 
grand jury, the requisite "particularized need" test of the Pittsburg Plate 
Glass, supra, had not been met. (Tr. 130-135) 

Appellant's attorney argued that Dennis does not necessarily over- 
rule Pittsburg Plate Glass but that the nature of the "particularized need" 
test is more clearly delineated. (Tr. 253) He supported this argument by 
citing the vacation of judgment and remand to this Court for further con- 


sideration in light of Dennis of two opinions: Frank and Angelone v. U.S. 


120 U.S. App. D.C. 392; 86 S. Ct. 1912 and Worthy v. U.S., 38 
U.S. App. D.C. 242, 352 F 2d 718; 86 S. Ct. 1961. 


| 
Upon this authority (especially the Worthy case) he argued that the 


"particularized need" was met in the case at bar by the mere fact that the 


| 
evidence adduced by the defense flatly contradicts and is therefore incon- 


| 
sistent with the evidence of the government's case. (Tr. 253) 

| 
| 
| 


In Frank and Angelone at 396, this Court he ld: 


"Appellants also contend that the court abused its discretion 
in refusing to peruse in camera, as requested by the defense, the 
grand jury testimony of a witness for the prosecution. The testi- 
mony of this witness was adequately corroborated at trial, and no 
inconsistencies appeared. While the absence of consistendies is 
not conclusive, since in a proper case the opportunity to test the 
trial testimony for inconsistencies should be permitted by use of 
grand jury testimony this witness' trial testimony was not so 
critical or fundamental to the prosecution as to give rise to a par 
ticularized need that the court examine the minutes. We find no 
abuse of discretion in the court's refusal of the request| to do so. 


Compare Gordan v. U.S. 112 U.S. App. D.C. 33, 299 F. 2d 117 ( 1962)" 
In the Worthy case, supra at 244, this Court held that where the 
testimony of the government's witness, & police officer, as here, was uncon- 


tradicted except by the defendant's denial that he had committed the crime, 


the inconsistency was insufficient to meet the test of "particularized 
need." This court also said that "An aura of secrecy derived from considera- 
| 
tions of public policy still invests grand jury proceedings. |See Pittsburg 
Plate Glass Co. v. United States." | 
Appellant here argues that the trial court committed reversible error 


in denying the motion to produce the grand jury minutes because it ignored 
| 


the rule of the Dennis case, supra at 1851-2. The rule of that case, Ap- 


! 
(1) That a trial court confronted with a motion 
| 


by the defense shall release jury minutes to the defense upon, the defense's 


argument that inconsistencies in the testimony of a prosecution witness would 


pellant contends, is this: 


| 
come to light if the grand jury testimony were examined. No greater case for 
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production need be made; no "particularized need” of a more definite nature 
has to be shown. (2) That in rare and unusual situations as where the 
Nation's security or clear cut dangers to individuals identified by the 
testimony produced are involved, the Government may apply to the trial 

court for protective orders; (3) That only the clearest and most compe Lling 
considerations will justify the trial court's granting such protective orders; 
and (4) that to the extent possible, the defense's access to the grand jury 
minutes consistent with the protective order, where granted, shall be allowed. 
No "aura of secrecy” now invests grand jury proceedings, the Worthy case to 
the contrary notwithstanding. 

Appellant's attorney having alleged that an inconsistency in the 
testimony of a prosecution witness would appear if the grand jury minutes were 
produced (Tr. 253) and the Government having made no allegation upon which 
a protective order could be granted, it is respectfully submitted that the 
trial court committed reversible error in denying the grand jury minutes to 
the Appellant. (Tr. 254) 

It is respectfully requested that even should the Court decide this 
appeal on another point raised herein that, without necessarily deciding whether 
there was an abuse/of discretion below, the Court refer in its opinion to 
some of the matters a trial court should take into account in exercising its 
discretion in the matter of the production of grand jury minutes, as the same 
question may arise on the new trial. cf. U.S. v- Alper, 1946, 156 F. 2d 222 
at 226. 


3. Reversible error occurred when the trial court commented in 


the presence of the jury on the meaning and credibility of the testimony of a 


complaining witness. (Please read Tr. 115-125, 129, 298-299) 


During the cross-examination the complaining witness,| Jeffries, 
who had testified on direct examination that he remembered nothing from 
the time he left his house until he became aware of being Gcanioda by a 
doctor (Tr. 115-117), testified that he could not have directed Appellant 


to an automobile and told him it was his (Jeffries') car, and that he could 


: 
not have told Appellant that the car keys had been taken away from him, and 
| 


that Appellant could drive the car because the ignition switch was on and 
it could be driven without a key. 

At this point in Jeffries' cross-examination Appel iade"’s counsel 
asked: 


"Sir, are you telling us you could not have told him 
(Appellant) these things because you can't remember?" 


Whereupon the Court interjected: 


"He is telling you, counsel, because he did not tell 
(Tr. 123-124) 


| 
Appellant argues that the trial court's interjection |at this critical 


point in the cross-examination of the complaining witness constituted a com- 


ment on the witness’ credibility and a prejudiced statement of what the witness 


had testified to. 


The defense's subsequent case was to be based largely upon state- 
t 


ments the complaining witness Jeffries, while drunk, allegedly |made to Ap- 
| 


| 
pellant. As the trial court more sagaciously concluded at a later point, 
| 


but not in the presence of the jury, "...by his own testimony he (Jeffries) 


| 
was so drunk he doesn't know what happened after he thinks his} cousin brought 


him home on the 26t of December, 1965." (Tr. 129) Nor does the trial court's 


corrective instruction (Tr. 298-299) heal this breach of judicial discretion. 


The court “ought not to have expressed himself in the presence of 


the jury as to the effect the evidence of the witness had produced on his 


mind." State v. Davis, (1904) 136N.C. 568, 49S.E. 162. 


VII. 


CONCLUSION 


Wherefore, the judgment of the District Court should bé reversed 


as to both Count I and Count II of the Indictment and a new trial ordered. 


August 1, 1967 


Respectfully submitted, 


Richard H. Speidel 
Attorney for Appellant 
Appointed by this Court 
1815 H Street, N.W. 
Washington, D. C. 


Rnited States Court of Appeals 


FOR THE DIsTRICT OF COLUMBIA CIRCUI 
| peetad States Court of Appeals. 
: ner of Columbia Circuit. 


| ae oth, Geak 
i 
| 


FILED sep 1} 1997 
No. 20,955 FILED st2 1119 


| stem Bh 


| CLERK 
VANCE V. ALLEN, APPELLANT 
| 


Vv. 


UNITED STATES OF AMERICA, APPELLEE 


S| 
Appeal from the United States District Court 
for the District of Columbia 


DAvD G. BRESS, 
United States Attorney. 
FRANK Q. NEBEKER, 
JOHN H. TREANOR, 
ALBERT W. OVERBY, JR., 
Assistant United States Attorneys. 
Cr. No. 181-66 


QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 


1) Whether, where no particularized need was shown 
at trial, the trial judge abused his discretion in failing 
to order production of grand jury minutes? 

2) Assuming arguendo that a particularized need has 
been shown below, is the trial judge’s decision not to 
order production of the grand jury minutes in and of 
itself reversible error? 

3) Whether the trial judge erred in ruling admissible 
an incriminating statement made by appellant before be- 
ing warned of his right to counsel under the circum- 
stances of this case? 

4) Whether this Court should consider appellant’s con- 
tention that the trial judge allegedly erred in commenting 
on the credibility and testimony of a witness. If the 
Court considers the issue, did the trial judge err and if 


$0, Was it error which substantially prejudiced appellant’s 
rights? 


INDEX 


Counterstutcment of the Case 


Preliminary Matters 
The trial 
The Government’s Case .. 
The Defense 


Statutes and Rules Involved 


Summary of Argument 


Argument: 


I. 


The record in this case discloses that appellant failed 
to show a “particularized need” for in camera inspec- 
tion of the grand jury minutes by the trial judge or 
for the production of those minutes to defense counsel. 
The trial judge did not abuse his discretion by refus- 
ing to permit inspection of the grand jury minutes .... 


Even if the trial judge erred in refusing in his dis- 
cretion to order the grand jury minutes. appellant was 
in no way prejudiced by their absence 


The trial judge did not err in admitting after a 
Miranda hearing a self-incriminating statement of 
appellant that he had beaten the complaining witness.. 


Appellant cannot raise on appeal the spectre of preju- 
dicial comment by the trial judge in the absence of 
any indication of counsel's dissatisfaction with the 
asserted impropriety below. In fact. there was no 
error by the trial judge. Even if there was error, it 
did not prejudice substantial rights of appellant under 
the circumstances here presented . 


Conclusion 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,955 


VANCE V. ALLEN, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On February 16, 1966 appellant Vance Allen was in- 
dicted for unauthorized use of a motor vehicle and simple 
assault. After a threeday jury trial beginning on 
February 15, 1967, before Judge Aubrey Robinson he was 
convicted on both counts and received concurrent sen- 
tences of from one to three years on the charge of un- 
authorized use of a motor vehicle and six months on the 
simple assault count. Both sentences were suspended and 
the appellant was placed on probation for three years 
subject to conditions to be imposed by a probation officer. 
Allen now appeals. 


(1) 


>) 
- 


Preliminary Matters 


After a request for the court to exercise its discretion 
to prohibit the use of a prior simple assault conviction 
for the purpose of impeaching appellant,’ counsel for 
appellant moved for the production of the grand jury 
minutes (Tr. 9-14). He stated that “the situation in this 
case is well covered” by cases he had cited (Tr. 11). The 
following colloquy then transpired: 


THE COURT: What is the situation, counsel? I 
think under the Federal Rules, Rule 6(e), and under 
the cases that you are still required to point out to 
the Court a particular need for these Grand Jury 
Minutes. 

[COUNSEL FOR APPELLANT]: The particu- 
larized need takes the same form in Worthy and 
Frank and Angelone, that there is a dispute in the 
evidence that is made possible by the fact that the 
defendant will take the stand and flatly deny what 
the Government puts on as its case. 


THE COURT: In every case then it would follow 
that where there is a not guilty plea and denial you 
would be entitled to the Grand Jury Minutes? 

[COUNSEL FOR APPELLANT]: There is more 
than that. 

THE COURT: Well, that is not my understand- 
ing of the law (Tr. 11). 


The Assistant United States Attorney then stated that 
he thought the motion was premature, and asked the 
Court to reserve its ruling until the witnesses testified 
and counsel thought he could show a particularized need 
‘Tr. 12). Judge Robinson said that a particularized need 
had not been brought to the court’s attention and that if 
such a need appeared in the course of the trial, he would 
exercise his discretion. Accordingly, he reserved ruling 
on the motion. 


? The court reserved ruling on the issue until the government 
is its case in chief, and then ruled that the conviction 
not be used to impeach appellant (Tr. 130). 
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Counsel then moved for the suppression of incriminat- 
ing statements made by appellant. The witnesses were 
removed from the courtroom and the hearing commenced 
(Tr. 14-15, 18). 

Officer Tassa, a retired member of the Metropolitan 
Police Department, was the sole witness. He testified 
that he was on duty about 3:30 p.m. on the morning of 
December 27, 1965 in a one-man scout car cruising north 
on Robinson Street, near 15th Street, Southeast. A Chev- 
rolet stationwagon with its headlights unlit passed him 
proceeding in the opposite direction. There was a Negro 
male behind the wheel and another man on the right- 
hand side of the car in the back seat. His attention was 
drawn to the car because its lights were off and it was 
going “extremely slow” (Tr. 18-20). He turned the scout- 
car around, losing sight of the Chevrolet for 20 to 25 
seconds, and began to follow it. The car, still moving 
very slowly, turned into an alley intersecting Robinson 
Street. Tassa “turned [his] lights on and beeped [his] 
horn and pulled to the left of his vehicle and stopped 
him” in the alley, about 25 feet from the sidewalk (Tr. 
21). He approached the vehicle on the driver’s side and 
asked the driver, who was still behind the wheel, to pro- 
duce his permit and registration. (Tr. 22, 23.) 

Appellant was behind the wheel. Another person, later 
identified as Earvel Jeffries, was “in the back seat of the 
automobile slumped in this position [demonstrating]. He 
was bleeding very badly. His face was beyond recogni- 
tion. . . . His face was, I would say, twice its size, and 
he was bleeding very badly about the head”? (Tr. 23, 
25). 

In response to the officer’s inquiries as to whether ap- 
pellant had the registration card or a driver’s permit, 
appellant said that he had neither; that he did not know 
who the car belonged to; and that he did not know where 


2 The officer testified that he used a flashlight to look over at 
Jeffrics after he had asked appellant for his permit and registra- 
tion (Tr. 23). 
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he had gotten the car. Appellant was asked to step out 
of the car. He did so. The officer testified that the pur- 
pose in doing this was to ascertain the ownership of the 
ear (Tr. 23, 24). The officer then asked Jeffries to get 
out of the car, and helped him out of the car. As the 
result of a conversation with Jeffries, the officer asked 
appellant if he had beaten Jeffries, to which he replied 
in the affirmative (Tr. 26, 33). Tassa testified that at 
this point he did not know who owned the car. He said 
“Following the conversation [he] went over to the scout 
car and... radioed for a teletype check to see whether 
it was stolen or not.” After determining that it was 
“fhe? radioed for additional assistance and . . . placed 
Mr. Allen under arrest” (Tr. 26-37, 34). Mr. Jeffries 
was also arrested. 

On cross-examination, Tassa testified that he stopped 
the automobile because of the traffic violation involved in 
driving without lights; that he was going to issue a ticket 
for that violation; and that appellant was free to go his 
own way except for the traffic violation. When appellant 
could not produce a permit or the registration, Jeffries 
was asked if he owned the car, at a time he was still in 
the back seat. The response was unintelligible (Tr. 30- 
31). Defense counsel then asked if it were correct that 
under the circumstances, either individual would have 
been free to go or walk away from the scene, to which 
Tassa replied in the negative, but stated that “When 
there is no permit or registration on the vehicle if the car 
did belong to the man I would still charge him. We would 
also check it out and see if he was driving after revoca- 
tion or not. I can’t say that I would have let the man 
go. I would have written him a ticket” (Tr. 31-32). 

The officer testified that appellant was not intoxicated, 
but that Jeffries had an odor of alcohol on his breath 
(Tr. 34-35). Before he placed appellant under arrest, 
he told him that anything he said would be held against 
him but he did not tell appellant that anything he said 
would be used against him in court until he was placed 
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under arrest. Tassa said it was correct that this occurred 
after it had been ascertained that the car had been stolen 
and again at the precinct (Tr. 35-36). He also said that 
at the time he initially warned appellant of his rights, 
he did not tell him that he had the right to assistance 
of counsel (Tr. 36).% Defense counsel then again asked 
the officer whether, at the time he stopped the automobile 
and saw Jeffries bleeding in the back seat appellant was 
not free to go, to which he replied, “At that time I was 
investigating the ownership of the car; no sir.” (Tr. 
40-41). 

On redirect examination, Tassa testified that it was 
possible that if a person driving without lights had pro- 
duced the necessary papers for the automobile he might 
merely have told that person to turn on his lights (Tr. 
42). The court then ruled: 


... With respect to statements allegedly made by 
the defendant pertaining to the acquisition of the 
car, any statements up to the time the Officer veri- 
fied by teletype the car was stolen will be admitted. 

With respect to the assault, any statements made 
by the defendant up until the time that the Officer 
verified or had reason to believe probable cause there 
was an assault committed on Jeffries are admissible. 

The questioning this Officer did of this defendant 
at the scene was routine. A car running with no 
lights came to his attention and what he proceeded 
to do thereafter was within his line of duty and what 
he was obligated to do; and there was no compulsion 
on the part of the defendant such that it can be 
considered that investigation had proceeded into in- 
terrogation. There is a distinction as long as the 
investigation is in progress and has not become an 
interrogation fixed upon the commission of the al- 


‘At this point, the Assistant United States Attorney interjected 
that he did not intend to use any statements made at the precinct 
(Tr. 40). In any event, Judge Robinson ruled that any statements 
made at the precinct were not admissible (Tr, 40). 
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leged crimes charged here. I believe the ruling of 
the Court permits the admission of the statements 
made in what the Court judges to be investigation 
over interrogation. This is not to say that all in- 
terrogation must of necessity take place in an in- 
terrogation room. There can be interrogation at the 
scene. But there was not up to the point of ascer- 
taining whether or not this was a stolen car, which 
was ascertained by the teletype. It was not interro- 
gation, in this Court’s view, with respect to the 
charge of unlawful use of the vehicle. 

And with respect to the assault charge, interroga- 
tion did not take place until the Officer had confirmed 
on the scene the possibility of an assault on Jeffries 
by this defendant .... 

When the Officer helped Jeffries out of the car and 
determined at that point from Jeffries that he had 
been beaten and the defendant thereafter made a 
statement on the scene with respect to that it is ad- 
missible to that point. Thereafter, any statements 
made by the defendant are inadmissible. It was at 
that point, in the Court’s view, the Officer would 
proceed from investigation into interrogation to sus- 
tain what he believed to be were two law violations, 
one involving the unauthorized use of a motor vehicle 
and the other the alleged assault on Jeffries. That 
will be the ruling of the Court (Tr. 45-47). 


The Trial 


The government’s case 


ter voir dire and the government’s opening state- 
ment to the jury, counsel for appellant again moved for 
the production of grand jury minutes pertinent to Count 
Two of the indictment. Counsel stated in response to the 
government’s objection that no particularized need had 
been shown that “Since this matter has already been 
charged by the Grand Jury in an indictment, I think I 
am entitled to know the manner in which that indictment 
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came down from the Grand Jury” (Tr. 67). Judge Rob- 
inson then informed counsel for appellant “Unless you 
have reason ... to believe there was something improper 
in connection with the Grand Jury, I don’t think the 
Court is authorized on the strength of your representa- 
tion to force a production at this time’ (Tr. 67). He 
made it clear that he would still reserve ruling on the 
issue until the government had completed its case (Tr. 
68). 

John Ewing was the first witness for the government. 
His testimony established that he was the owner of the 
car, which had been loaned to his daughter on December 
26, 1965 and that he had never given appellant permis- 
sion to drive the car (Tr. 77-78). On December 27, 1965 
when he next saw the car, the right rear seat and floor 
were bloody, a condition which had not existed on the 
26th. (Tr. 79).4 Custody of the car had been given to 
Ewing’s daughter, Mrs, Alice Thompson. Her testimony 
established that she had left the car locked, taking the 
key with her, near the corner of New Jersey Avenue and 
Franklin Street, N.W., and that it was gone when she 
returned between 9:30 and 11:00 p.m. on December 26 
(Tr. 82, 88, 84). She also said that she had never given 
appellant permission to use the car (Tr. 85). 

Officer Tassa was called by the government. His testi- 
mony parallelled that which he had given in connection 
with the motion to suppress except that he also testified 
that he shined the flashlight that he had on appellant’s 
hands and determined that “[H]is right hand was 
skinned up and bleeding about the knuckles” (Tr. 100). 
On cross-examination, he testified that there may have 
been a broken window on the left side of the car but that 
he couldn’t say for sure (Tr. 108). 


*On cross-cxamination, counsel for appellant delved into the 
nature of the ignition switch. It was disclosed that the car could be 
started without a key if the ignition switch was left in a certain 
position (Tr. 80). 


S$ 


Earvel Jeffries, the gentleman found beaten and bloody 
in the back seat of the car, then testified. He had been 
drinking all day on December 26. He left home that 
morning. went to Northeast to see his cousin, went back 
home. and left there around dark. This was the last thing 
he remembered until he woke up while being examined 
by a doctor 'Tr. 115-117). Defense counsel nevertheless 
asked Jeffries if he recalled going to an after-hours place 
at 4th and Richardson Streets, N.W.; if he remembered 
being in Northwest that day: and how he got from North- 
east back home. In answer to the first question Jeffries 
said he did not recall being there. He answered that he 
lived in Northwest to the second question, and that he 
couldn’: recall, but he thought he was taken home in his 
cousin’s car with respect to the third question. He testi- 
fied further that his memory blacks out when he drinks 
and for that reason he could not say who beat him up 
(Tr. 120-21). After the witness said that as far as he 
could remember he had never seen appellant before, this 
exchange took place: 


[COUNSEL FOR APPELLANT]: Do you recall 
telling Mr. Allen on that weekend that you had been 
robbed? 

(THE WITNESS]: No, sir, I don’t remember. 

[COUNSEL FOR APPELLANT]: Do you recall 
telling him that you wanted to go home? 

Aes WITNESS]: No, sir, I don’t remember 
at. 

[COUNSEL FOR APPELLANT]: Do you recall 
telling him that you wanted him to drive you home? 
{THE WITNESS]: No, sir, I don’t remember. 

[COUNSEL FOR APPELLANT]: Do you recall 
offering him money to drive you home? 

a ae WITNESS]: No, sir, I don’t remember 
that. 

[COUNSEL FOR APPELLANT]: Isn’t it a fact, 
sir, that you directed him to an automobile and told 
him it was your car? 

{THE WITNESS]: No, sir, I couldn’t have told 
him that because I have never owned an automobile 
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here in Washington and never have drove one here 
in Washington. 

[COUNSEL FOR APPELLANT]: Did you tell 
him the keys had been taken away from you? 

(THE WITNESS]: I couldn’t because I didn’t 
have no car with no keys or anything. 

[COUNSEL FOR APPELLANT]: Did you tell 
him that he could drive the car because the ignition 
switch was on and you could drive without the key? 

(THE WITNESS]: I couldn’t tell him that. I 
was beat up so bad I couldn’t see. How was I going 
to be telling all them things? And I never drove an 
automobile in Washington and never owned one in 
Washington. 

[COUNSEL FOR APPELLANT]: Sir, are you 
telling us you could not have told him these things 
because you can’t remember? 

THE COURT: He is telling you, counsel, because 
he didn’t tell them. 

[THE WITNESS]: I didn’t tell him something 


I don’t own or do. I don’t tell nobody nothing like 
that. 

[COUNSEL FOR APPELLANT]: Thank you. I 
have no further questions, your Honor. (Tr. 123- 
24). 


In response to questions by Judge Robinson, Jeffries 
said that he didn’t remember talking to any police officers 
and that he didn’t remember being in a car (Tr. 125). 
The government then rested its case. 

After motions for judgment of acquittal were denied 
as to both counts, defense counsel renewed his attempt 
to procure the grand jury minutes on the theory that 
“The Officer has testified inconsistently... .” (Tr. 130- 
81). He was referring to a comparison of the sequence 
of the events as given in the Officer’s testimony with that 
he gave in summarizing his testimony for the Grand Jury 
section of the United States Attorney’s Office. In the 
summary, it had been stated that “The Officer asked the 
defendant Allen for his permit and registration but he 
had neither. The Officer checked and learned that the car 
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had been reported stolen by the . . . complainant.” (Tr. 
112, 182). Apparently, counsel’s theory was that this 
was inconsistent because actions taken after the request 
for the registration but before the stolen car check was 
made were not mentioned in the summary statement, but 
were mentioned in the trial testimony (Tr. 132-33).° 

The trial judge disagreed, saying the counsel was read- 
ing something into the statement that is not in it. He 
felt that “. . . the statement does not give a detailed 
account of each sequence of the Officer’s movements. The 
statement is correct when it says that after he found out 
he had no registration he called on the radio for a tele- 
type. Nowhere in that statement does it say that before 
he called for the teletype he did so and so” (Tr. 131). 
He asked counsel if the statement purported to indicate 
each transaction of the witness in sequence and asked to 
have it read. After counsel complied with the request, 
Judge Robinson said: 


The statement doesn’t say when. It doesn’t say, 
then I did so and so, and after so and so I did so 
and so.... If he had said, then I did so and so, I 
think your construction would be correct as to se 
quence. But the statement doesn’t say that. The 
statement recites the highlights of what he did in 
the course of his contact on the street with this de- 
fendant and this complainant (Tr. 133). 


Counsel again asked for production of the grand jury 
minutes, citing Dennis v. United States.° Judge Robin- 
son replied that Dennis is not authority for the proposi- 
tion that under all circumstances grand jury minutes may 
be obtained, that counsel was entitled to those minutes 
upon a proper showing and no showing had yet been made 
(Tr. 133-34). Counsel then proffered that “there will be 
a flat contradiction on the part of the defendant’s case” 


“Tt will be reenlled that he testified that he had done ro after 
Jeffries had mumbled and pointed at appellant, and appellant had 
admitted the beating (Tr, 24-26). 


“284 U.S. 455 (1966). 


ll 


(Tr. 184). Judge Robinson said he would assume so and 
denied the motion (Tr. 134-35). 


The defense 


Appellant took the stand and gave his version of the 
facts. We outline them here. He and Revon Stewart had 
been playing basketball at a playground at 4th and R 
Streets on the 26th of December. Appellant left, went 
to his mother’s house and later took a bus to meet Revon 
Stewart on Richardson Street, N.W. They proceeded to 
a bootlegging establishment. On the way they met Jeff- 
ries and two other gentlemen, but did not speak to 
them. They obtained a half-pint of bourbon, left and 
went to the house of a friend of appellant’s. They later 
returned to the bootlegging establishment, passing Jeffries 
on the way again, and obtained more whiskey. Jeffries 
called appellant aside, saying that he had been beaten up 
and robbed by some boys. He asked appellant if he had 
a permit, and appellant said that he did not, but that he 
could drive. Jeffries asked appellant to drive him home, 
saying that he would give appellant money for doing so. 
Appellant agreed, and asked Mr. Stewart if he wanted 
to go to the home of appellant’s sister-in law with him. 
Appellant then helped Jeffries to a car which Jeffries had 
pointed out to him, saying that it was his car. When 
the three had gotten into the car, appellant asked Jeffries 
if he had a key, to which he replied that it had been 
taken from him. Appellant then “turned on the ignition 
and started to Southeast” (Tr. 146-151). 

According to appellant, Jeffries said that he lived near 
Stanton Road and Alabama Avenue, S.E., and that when 
they got to Stanton Road he would show them the rest 
of the way. Revon Stewart was dropped off at appellant’s 
sister-in law’s house first because he said he didn’t feel 
well and was tired, although appellant testified that he 
thought Jeffries needed a doctor and was in worse shape 
than Mr. Stewart. Appellant then told Jeffries that he 
was ready to take him home. He did not know he was 
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driving a stolen car: he did not tell Officer Tassa that 
he had beaten Jeffries: and he did not assault Jeffries 
\Tr. 152-53, 180, 188). He also said that his knuckles 
Were not bleeding (Tr. 194, 196). 

Revon Stewart, fifteen years old at the time of trial, 
was the only other witness for the defense. He claimed 
to be the twenty-three year old appellant’s friend, saying 
that he had known appellant for three or four years (Tr. 
147, 211-12). He testified in support of appellant’s ver- 
sion of the facts and corroborated it in broad detail (Tr. 
212-246) 7 


testimony varied in sevetal important re- 
$ ording to him, appellant left him 
med to have walked Stew- 
Appellant claimed he was to meet Stewart 
> usually hung out, while Stewart 
d to meet ‘here but at the house of a 
ance (Tr. 148, 156, 219). Stewart said 
bel” beers at the bootlegging establish- 
‘aid they bough’ half-pints of “Old Forester 
Their stories diverged ss to whether 
» from the wife of the bootlerger or from 
re of the bootlegger (Tr. 149, 158, 224). 
ey were only at the bootlegying cstablish- 
stated they went there, then to a friend's 
‘er returned to the bootlegger’s to buy more 
Stewart said that he had only seventy- 
hat he save appellant thirty-five cen‘s to buy becr, 
fied that Stewart chipped in a dollar for the 
and some change for the second bottle (Tr. 
). Appellant stated that Stewart knew Jeffries, 
‘d never secn him before that night (Tr. 163, 


According to appellant, Jeffries, who was sitting in a chair, 
appeare db! ood y and beaten. According to Stewart, he was lying on 
wags not bloody (Tr. 151, 173-74, 222, 226, 238). 

knuckles were undamaged, while Stewart 

les of his right hand were cut or bruised 


ses testified that Jeffries asked to be taken home to a 

r a tersection in Southeast, but Jeffries lived in Northwest 
(Tr. 115, 119 152, 197, 232). Appellant testified that it was not 
usual for St It tos at his sister-in-law’s house, but Stewart 
testified that he stayed there some weekends (Tr. 191, 241). Appel- 
lant claimed familiarity with ignition switches of the type involved 
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After summations and instruction the jury deliberated 
for an hour and returned a verdict of guilty on both 
counts of the indictment (Tr. 314). 


STATUTES AND RULES INVOLVED 


Title 22, District of Columbia Code, Section 504, pro- 
vides: 


Whoever unlawfully assaults, or threatens another 
in a menacing manner, shall be fined not more than 
five hundred dollars or be imprisoned not more than 
twelve months, or both. 


Title 22, District of Columbia Code, Section 2204, 
provides: 


Any person who, without the consent of the owner, 
shall take, use, operate, or remove, or cause to be 
taken, used, operated, or removed from a garage, 
stable, or other building, or from any place or local- 
ity on a public or private highway, park, parkway, 
street, lot, field, inclosure, or space, an automobile 
or motor vehicle, and operate or drive or cause the 
same to be operated or driven for his own profit, 
use, or purpose shall be punished by a fine not ex- 
ceeding one thousand dollars or imprisonment not 
exceeding five years, or both such fine and imprison- 
ment. 


Rule 6(e), Federal Rules of Criminal Procedure, pro- 
vides: 


Disclosure of matters occurring before the grand 
jury other than its deliberations and the vote of any 
juror may be made to the attorneys for the govern- 
ment for use in the performance of their duties. 
Otherwise a juror, attorney, interpreter, stenogra- 
pher, operator of a recording device, or any typist 
who transcribes recorded testimony may disclose 


here because his uncle had a similar car, but Stewart testified that 
he’d never seen appellant drive a Chevrolet nor did he or anyone 
in his family own one that he knew of (Tr. 185, 231). 
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matters occurring before the grand jury only when 
so directed by the court preliminarily to or in con- 
nection with a judicial proceeding or when permitted 
by the court at the request of the defendant upon a 
showing that grounds may exist for a motion to dis- 
miss the indictment because of matters occurring 
before the grand jury. No obligation of secrecy may 
be imposed upon any person except in accordance 
with this rule. The court may direct that an indict- 
ment shall be kept secret until the defendant is in 
custody or has given bail, and in that event the clerk 
shall seal the indictment and no person shall disclose 
the finding of the indictment except when necessary 
for the issuance and execution of a warrant or 
summons. 


Rule 52'a). Federal Rules of Criminal Procedure, 
provides: 


Any error, defect, irregularity or variance which 
does not affect substantial rights shall be disregard- 
ed. 


SUMMARY OF ARGUMENT 


I 


Under applicable case and statutory law, a motion for 
production of grand jury minutes must be premised on a 
howing of “particularized need”. Dennis v. United 
States, 384 U.S. 855 (1966) did not abrogate that re 
quirement, which reflects the continued need for restricted 
access to testimony taken before a grand jury. No par- 
ticularized need was shown here, inasmuch as appellant’s 
proffer was, in essence, merely that his testimony would 
contradict that of the police officer whose testimony before 
the grand jury was sought. 


II 


Even if the trial judge erred in refusing in his discre- 
tion to order the minutes of the arresting officer’s testi- 
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mony before the grand jury, appellant, having had two 
opportunities to cross-examine the arresting officer, ex- 
tensive access to materials forming the basis for the gov- 
ernment’s case, and leaving unchallenged the officer’s 
testimony with respect to a valid independent count, can- 
not be said to have been prejudiced by the absence of the 
requested minutes. Dennis cannot be read to automatical- 
ly require a new trial where a “particularized need” has 
been shown but left unsatiated at trial. 


I 


Appellant’s statements admitting that he had beaten 
the complaining witness were properly ruled admissible 
after a lengthy Miranda hearing. The statements were 
routine, necessary and proper under the circumstances 
and were not the result of “custodial interrogation” with- 
in the intendment of the Miranda decision. The record, 
viewed in the light most favorable to the government, 
shows that the arrest of appellant occurred subsequent to 


the time the challenged statement was made and at a time 
when investigation had not yet become interrogation. 


IV 


Having failed to raise below the contention that the 
trial judge commented on the testimony of a witness for 
the government in a manner which buttressed his testi- 
mony and credibility, appellant should not be permitted 
to raise it now. Even if he could, the one isolated com- 
ment now challenged, ambiguous at best, was not error. 
Assuming arguendo that error occurred, appellant never- 
theless has not been prejudiced under the circumstances, 
and particularly in the light of the trial judge’s careful 
instruction to the jury to disregard any indication on his 
part as to how the jury should decide. 
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ARGUMENT 


The record in this case discloses that appellant failed 
to show a “particularized need” for in camera inspec- 
tion of the grand jury minutes by the trial judge or 
for the production of those minutes to defense counsel. 
The trial judge did not abuse his discretion by refus- 
ing to permit inspection of the grand jury minutes. 


(Tr. 11, 13, 67, 134, 152-53, 253) 


Appellant urges on appeal that his motion for produc- 
tion of grand jury minutes of the testimony of the arrest- 
ing officer should have been granted. The trial judge took 
the position that “under the Federal Rules, Rule 6(e), 
and under the cases you are still required to point out 
to the Court a particular need for these Grand Jury 
Minutes” (Tr. 11). 

Appellee submits that the trial court’s ruling on defense 
counsel’s motions to inspect Officer Tassa’s grand jury 
testimony were correct inasmuch as no “particularized 
need” for examination was shown as required by Dennis 
vy. United States, 384 U.S. 855 (1966) and Pittsburgh 
Plate Glass Co. v. United States, 360 U.S. 395 (1959). 
We reject the proposition that no greater case for pro- 
duction need be made than defense counsel’s argument 
that “inconsistencies” in the testimony of a prosecution 
witness would come to light if the grand jury testimony 
were examined. Even if this were the case, trial counsel 
made no such proffer. The sole thrust of counsel’s request 
was that appellant’s version of what happened did not 
correspond with the officer’s version.” 


record does not support appellant's proposition, citing the 

at p, 25%, that trial counsel allege d that an inconsistency 

appear if the grand jury minutes were produced (Br, 17). As 

we read the record, counsel merely claimed that the evidence adduced 
the defense wae inconsistent with that adduced by the govern- 
Moreover, the record indicates that counsel apparently 

sought production of he grand jury minutes only with respect to 
Count UH, the cimp'e sssvult count (Tr. 67) We point out that it is 
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Appellant’s contentions raise questions as to the scope 
and effect of the Dennis decision on the concept of “par- 
ticularized need” and on the limitations imposed by Rule 
6(e) of the Federal Rules of Criminal Procedure. Prior 
to Dennis, it had long been required that a defendant 
seeking production of grand jury minutes had to make 
a showing of “particularized need”. Pittsburgh Plate 
Glass Co. v. United States, 360 U.S. 395 (1959) ; United 
States v. Proctor & Gamble Co., 356 U.S. 677 (1958). In 
the latter case at 683, quoted with approval in Pittsburgh 
Plate Glass at 399, the Supreme Court characterized 
cases in which grand jury minutes are used “to impeach 
a witness, to refresh his recollection, to test his credibility 
and the like” as instances of “particularized need where 
the secrecy of the proceedings is lifted discretely and 
limitedly”. Dennis left intact the requirement that such 
a need be shown. Instead, the Court merely applied an 
existing concept to the factual situation before it and 
stated what considerations the trial judge should weigh 
in deciding if such a particularized need had been shown.® 

The Supreme Court there spoke of both its recognition 
of the “long-established policy that maintains the secrecy 
of the grand jury proceedings in the federal courts” and 
the “growing realization that disclosure, rather than sup- 
pression, of relevant materials ordinarily promotes the 
proper administration of criminal justice”. Dennis, supra 
at 869, 870. They pointed out, apparently with approval, 
that “in Pittsburgh Plate Glass . . . where four members 
of the Court concluded that even on the special facts of 
that case the witness’ grand jury testimony should have 
been supplied to the defense, the entire court was agreed 
that upon a showing of ‘particularized need’ defense 


with respect. to this Count that appellant claims never to have made 
any statement, inculpatory or not. to the arresting officer (Tr. 


» Appellant's trial attorney conceded below that Dennis did not 
necessarily overtule Pittsburgh Plate Glass. The trial judge also 
took the position that “the Dennis case . . . didn’t overrule the 
Pittsburgh Plate Glass case in the first place” (Tr, 18, 153). 
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counsel might have access to relevant portions of the 
grand jury testimony of the trial witness... .” Id. at 
S70. They went on to point out that 


Certainly in the context of the present case, where 
the Government concedes that the importance of pre- 
serving the secrecy of the grand jury minutes is 
minimal and also admits the persuasiveness of the 
arguments advanced in favor of disclosure, it cannot 
fairly be said that the defense has failed to make 
out a “particularized need”. The showing made by 
petitioners, both in the trial court and here, goes 
substantially beyond the minimum required by Rule 
6.e) and the prior decisions of this Court. Id. at 
871-72. [Emphasis added. } 


Appellee submits that the italicized language, particu- 
larly in light of the Court’s prior citations of Pittsburgh 
Plate Glass without adverse comment, sustains the con- 
tinued validity of the concept of “particularized need.” 
We read the decision to list five factors from the record 
which, in addition to the fact that the conspiracy case 
there involved “carrie[d] with it the inevitable risk of 
wrongful attribution of responsibility to one or more of 
the multiple defendants”, cumulatively showed that there 
was 2 “particularized need”: 


1. The events to which the testimony in question 
related occurred between 1948 and 1955. The wit- 
nesses testified before the grand jury in 1956 while 
these events were relatively fresh. The trial testi- 
mony was not taken until 1963. Thus there was 
reason “to assay” the latter testimony, some of which 
was 15 years after the event, against the much 
fresher testimony before the grand jury. 

2. The grand jury testimony in question was that 
of four of the eight government witnesses. They 
were key witnesses and the charge could not have 
been proved exclusive of their testimony. 

3. The testimony of the four witnesses concerned 
conversations and oral statements made in meetings. 
It was largely uncorroborated . . . [and] the ques- 
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tion of guilt or innocence may turn exactly on what 
was said.... 

4. Two of the witnesses were accomplices, one of 
these being also a paid informer. A third separated 
from the union and had reasons for hostility toward 
petitioners. 

5. One witness admitted on cross-examination 
that he had in earlier statements been mistaken 
about significant dates. Jd. at 872-73 [footnotes 
omitted]. 


Under those circumstances, the Court said it could not 
safely assume that no inconsistencies would have come 
to light had the grand jury testimony been examined. 
Id. at 874. Therefore, Dennis will not support the broad 
reading appellant attempts to give it. 

The instant case presented no problem of allocation of 
responsibility to multiple defendants as was the case in 
Dennis. Only one of the factors enunciated in Dennis 
was present here. The time involved in processing this 
ease was not such as to require the assessment of the 
testimony at trial against the testimony before the grand 
jury.” While the testifying officer was a key witness, at 
least one of the charges for which concurrent sentences 
were given could be proven independently of the evidence 
here involved."' The question of guilt or innocence as to 


© The crimes were alleged to have been committed on December 
26, 1965. Appellant was indicted on February 16, 1966. The trial 
began on February 15, 1967. 


11 While the Office: was a key witness with respect to the charge 
of simple assault, appellee submits that he was not with respect 
to the charge of unauthorized use. Appellant was in possession of 
of a recently stolen automobile. There had been testimony that no 
one but its owner and custodian had been given per i 
drive it, and that it had been left locked. A jury unsat 
the explanation appellant tendered could properly infer his guilt. 
Hence, the witness’ trial testimony was not so critical or funda- 
mental to the totality of the prosecution as to give rise to a particu- 
larized need for production Moreover, with respect to the assault 
charge, there was independent testimony that Jeffries had been beat- 
en and was bloody: that appellant and Jeffries were together in the 
automobile; and that appellant's knuckles appeared bruised or cut. 
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the assault here turned not on exactly what was said, 
but on whether appellant made an inculpatory statement 
at all. There was no tinge of hostility on the officer’s part 
toward appellant. nor was the officer a paid informer or 
an accomplice. The officer’s version of the events with- 
stood two lengthy and vigorous cross-examinations, con- 
ducted by capable counsel. His testimony remained con- 
sistent on both occasions, and there was no admission or 
other indication that he had been mistaken in earlier 
statements. Under these circumstances, even if Dennis 
were to read broadly, appellant has failed to come within 
the scope of that decision. 

Appellee submits that the record does not disclose any 
assertion of particularized need within the scope of perti- 
nent decisions. Defense counsel’s initial proffer was that 
“there is a dispute in the evidence that is made possible 
by the fact that the defendant will take the stand and 
flatly deny what the Government puts on as its case” 
(Tr. 11). After voir dire and the government’s opening 
statement counsel again moved for the production of 
grand jury minutes, saying that “Since this matter has 
already been charged by the Grand Jury in an indictment, 
I think I am entitled to know the manner in which that 
indictment came down from the Grand Jury” (Tr. 67). 
Later in the trial counsel renewed his request, proffering 
that “there will be a flat contradiction on the part of the 
defendant’s case” (Tr. 134). At the end of all the evi- 
dence he took the position that “the standard of particu- 
larized need was met in this case by the fact that the 
evidence adduced by the defense flatly contradicts and, 
therefore, is inconsistent with the evidence of the Gov- 
ernment’s case. I believe that is sufficient under [ Dennis, 


Thus, the officer’s version of the events was supported by circum- 
stantin) evidence. Cf, United States v. Boyanee, 329 F, 2d 372 (3d 
Cir.), cert. denied, 277 U.S. 965 (1964). And, there was testimony by 
the officer that Jeffries had pointed out appellant as his assailant, 
which testimony was similar in its simplicity to his testimony that 
appellant admitted beating Jeffries, 
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Worthy and Frank and Angelone] which I believe are 
the law” (Tr. 253). 

These assertions fall short of the necessary showing. 
Appellant never claimed that he needed the grand jury 
statements to impeach the witness. Appellant never 
claimed that the witness’ recollection needed refreshing, 
or that his credibility should be tested. See Pittsburgh 
Plate Glass, supra at 399. That case laid to rest the 
contention that the trial judge’s discretion under Rule 
6(e) must be exercised in accordance with the discovery 
rationale under Jencks—that is, on a showing on cross- 
examination that a trial witness testified before a grand 
jury and nothing more, the defense has a “right” to the 
production of the witness’ testimony before the grand 
jury. Id. at 399. Under the circumstances, the trial 
judge properly exercised his discretion in denying appel- 
lant access to the grand jury minutes.” 

Other circumstances support the propriety of the trial 


12 Counsel did proffe; that ‘he Cfficer testified inconsistently, ap- 
parently with respect to when he checked and learned that the car 
was stolen. However. he relied on a summary of the events given 
prior ‘o testifying before the grand jury, which the trial judge 
correctly characterized os not purporting to be a detailed sequential 
account of what had occurred. The statement to which counsel 
referred in fact merely outlined, for administrative purposes. the 
essence of the case. In any event. as the text above shows, the rec- 
ord supports ‘he conclusion that counsel's argument for produc- 
tion was based on the defense’s contradiction of the prosecution's 
version of the events. This, we submit, would be the case in nearly 
all trials. 


Tn making this decision a trial judge has some measure of 
diserction, and it. would appear that his decision should only be 
rejected by an appellant court if there appears to be an abuse of dis- 
cretion and his conclusion appears clearly erroneous. See e.g. 
Jackson V. United States, 111 US. App. D.C. 883 297 F.2d 195 
(1961): United States V. Bertucei, 338 F.2d 297 (8d Cir.), 
cert. denied sub nom, Dohertu Vv. United States, 379 US. 8389 
(1964): Berry Vv. United States, 295 F.2d 192 (8th Cir, 1961), cert. 
denied, 868 US. 955 (1962) (all speaking in terms of no abuse of 
discretion by the trial judge in refusing to examine grand jury 
testimony), See alsy Williams vo United States, 119 U.S. App. D.C. 
177, 888 F.2d 286 (1964) (speaking in terms of “clearly erroneous” 
in connection with failure to order production of Jencks Act state- 
ments). 
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judge's ruling. Counsel apparently sought the grand jury 
testimony of the arresting officer only with respect to 
Count II of the indictment, in the face of what appeared 
to be a strong case on Count I, the charge of unauthor- 
ized use of a motor vehicle. With respect to Count II, 
the trial judge may have considered the fact that a simple 
assault charge is ordinarily not brought by indictment, 
but by information, as to which no question of production 
arises. 

The trial judge could not but notice the fact that ap- 
pellant had asked for and obtained nearly every tidbit of 
written information from the government. The record 
disclosed that the defense was provided with (1) a tele- 
type slip on the stolen automobile; (2) a copy of the 
transcript of the radio transmissions pertinent to both 
charges; (3) Form 163 (the Police Department’s state- 
ment of facts); Form 251 (the Police Department’s Of- 
fense Report); and (4) the summary statement made by 
the police officer before testifying before the grand jury. 
With this much material available to the defense, the 
probability of delaying the trial to produce grand jury 
minutes as to which there had been no proper proffer 
must have taken on added significance in the eyes of the 
trial judge especially where appellant repudiated at trial 
any conversation at all with the arresting officer (Tr. 
141-43). 

For the above reasons appellee submits that the action 
of the trial judge was correct in every respect and should 
be affirmed by the Court. 


* Appellee submits that sound considerations impel the conclusion 
that appellant’s broad reading of Dennis is unjustified. Traditionally, 
the grand jury has served as a check on prosecutional discretion, 
and has operated in secrecy. Statements before that body have 
never and are not now meant to serve as a test for the accuracy of 
statements made at trial, for all that is involved is the decision 
whether the defendant should undergo the more formal and vigor- 
ous determination to be made in the courtroom, The anomaly in 
such a use of statementy made before a grand jury is even more 
apparent in the case where it was merely fortuitous that the prose- 
cution proceeded by an indictment instead of an information. 

Moreover, it cannot be gainsaid that reasons remain for limita- 
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II. Even if the trial judge erred in refusing in his discre- 
tion to order the grand jury minutes, appellant was 
in no way prejudiced by their absence. 


In Worthy v. United States, D.C. Cir. No. 20,659, de- 
cided August 11, 1967, the court left open the question 
of “whether . . . Dennis requires a new trial, in the ab- 
sence of prejudice, once ‘particularized need’ has been 
shown”. Slip. op. at 2. The court was of the view that 
it could not sustain the trial court’s finding (pursuant 
to the Supreme Court’s remand for further consideration 
in the light of Dennis) that there was no prejudice be- 
cause it could not “speculate that the same result would 
have followed had the prosecution’s only witness been 
subject to cross-examination after defense counsel had 
had an opportunity to peruse and use, if so advised, the 
. . . Statement the witness had given... .” Slip op. at 
2-3. 

No speculation need occur here. Appellant’s conviction 
and concurrent sentence after a full and fair trial for un- 
authorized use of a motor vehicle, as to which defense 
counsel apparently sought no production, forecloses any 
contention that the absence of grand jury minutes per- 
taining to count II prejudiced appellant. Any inconsist- 
encies between the officer’s grand jury testimony and his 
trial testimony with respect to the court would have had 
no bearing on count I, which was adequately based on the 
testimony of others.'® 


tions on access to grand jury minutes: that is, in anticipation of 
later production of grand jury minutes, the testifying witness 
might be less candid and speak less freely than he otherwise would. 
Cf. Pittsburgh Plate Glass, supra at 405-07 (Brennan, J., dissent- 
ing). 


18 We suggest that Worthy, supra involved a lower threshhold of 
prejudicial error than the instant case. In fact, the court “recog- 
nized that errors which might otherwise be considered harmless 
may take on a more prejudicial aspect in the context of a lengthy 
delay before arrest in a narcotics case..." Slip. op, at 4-5, foot- 
note 6. We note in addition that the defense in Worthy was mis- 
taken identity, the success or failure of which turned on the accuracy 
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Nor do we think appellant could have been prejudiced 
in any real sense, given the fact that two extensive cross- 
examinations of the arresting officer were conducted and 
that fact that the defense had a plethora of material 
made accessible by the government from which to proceed, 
including the officer’s summary statement given before 
testifying before the grand jury. 

Appellant apparently takes the position here that Den- 
nis requires a new trial, even in the absence of a showing 
of prejudice. for he makes no showing of how he was 
prejudiced on this appeal (Br. 16-17). This position is 
untenable. Dennis contained no discussion with respect 
to prejudice vel non and it appears reasonable that the 
Court concluded that a remand to determine the issue was 
unnecessary in view of the peculiar facts of the case; 
shat is, the nature of the charge, the time lapse involved, 
and the relationship of the witnesses to the defendants 
all showed that prejudice was apparent on the record, 
so that the court never reached the question of whether 
an inquiry with respect to prejudice is unnecessary in 
every case. 

This conclusion is buttressed by the fact that the harm- 
less error doctrine is applied in related cases involving 
the Jencks Act. See, e.g. Rosenberg v. United States, 360 
U.S. 367 (1959); Moore v. United States, 117 U.S. App. 
D.C. 254, 328 F.2d 555 (1964) aff'd after remand, 121 
US. App. D.C. 285, 349 F.2d 963 (1965) ; Hilliard v. 
United States, 115 U.S. App. D.C. 86, 317 F.2d 150 
(1963): Simmons v. United States, 113 U.S. App. D.C. 
369, 371, 308 F.2d 324, 326 (1962) (no prejudice found 
because inconsistencies considered cumulative in impeach- 
ment of witness). 


{the memory of the undercover investigator which, in addition 
lume of cases such officers handle, was especially signifi- 
. Worthy’s name was not known to the police before his 
occurred “during a chance encounter, purely by visual 
and geveral months after the alleged transactions.” 
» op. ai 2 
Sp. Op. a. 
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These cases, and the court’s reference in Dennis to the 
Jencks Act in connection with the growing realization 
that disclosure rather than suppression of relevant mate- 
rials ordinarily promotes the proper administration of 
criminal justice renders it quite unlikely that the Court 
intended that the issue of prejudice should not be con- 
sidered independently of a showing of particularized need. 


III. The trial judge did not err in admitting after a 
Miranda hearing a self-incriminating statement of 
appellant that he had beaten the complaining witness. 


(Tr. 28-31, 41, 42, 45, 46-47, 96, 98, 99, 100, 101, 
106, 304-05) 


This court need not consider appellant’s contention that 
the trial court erred in ruling admissible appellant’s in- 
criminating statement that he had beaten the complain- 
ing witness in response to the officer’s query,’® inasmuch 
as he received concurrent sentences on the sustainable 
unauthorized use count and the simple assault count. 
Hirabayashi v. United States, 320 U.S. 81, 85 (1943); 
Moore v. United States, 117 U.S. App. D.C. 376, 330 
F.2d 842 (1964); Young v. United States, 109 U.S. App. 
D.C. 414, 288 F.2d 398 (1961). 

But in any event, appellant’s contention must fail. 
Judge Robinson carefully considered after an extensive 


16 As we read appellant’s brief, it does not challenge the trial 
judge’s ruling with respect to anything other than his admission 
of the incriminating statement relevant to the simple assault count 
(Br. 14). Appellant asserts, however, in a conclusionary manner. 
that the two counts were so “interdependent” and “inextricable in 
the jury’s mind” that “the trial court's admission into evidence of 
appellant’s ... statement relevant to the simple assault was equally 
prejudicial to his defense to the felony of unauthorized use, and 
that only a new trial on both counts can remedy the error.” In con- 
trast, we note that the trial judge carefully admonished the jury 
that “Each offense and the evidence applicable thereto should be 
considered by you separately. The fact that you may find the de- 
fendant guilty or not guilty on any one count ... should not con- 
trol or influence your verdict with respect to the other count of the 
indictment” (Tr. 304-05), 
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hearing appellant’s contention that the statement made 
by appellant to the police officer after Jeffries had indi- 
eated he had been beaten was admissible, and statements 
made after this point were inadmissible (Tr. 45, 46, 47). 
Judge Robinson was of the view that the officer’s ques- 
tioning of appellant was routine; that investigation began 
after appellant told the officer that he had beaten Jeffries 
(Tr. 45, 46-47). 

Appellee submits the trial judge’s ruling was correct. 
This Court noted that “The police may, of course, ques- 
tion a citizen even though such questioning may involve 
a momentary ‘detaining’... [which] is not ‘custodial 
interrogation’ within Miranda v. Arizona... .” Brown 
v. United States, U.S. App. D.C. , 365 
F.2d 976, 979 n.4 (1966).'? And the language of Miranda 
itself is not indicative of a desire on the part of the Su- 
preme Court to preclude the subsequent use of all state- 
ments made by a citizen in the presence of a police officer 
prior to a Mirinda warning. Here, no interrogation en- 
vironment “[was! created . . . to subjugate the individual 
to the will of his examiners” Id. at 457. While we do 
not say that custodial interrogation can only take place 
in an interrogation room, there was no incommunicado 
interrogation of an appellant thrust into the unfamiliar 
atmosphere of custodial surroundings, cut off from the 
outside world and subjected to menacing procedures. Id. 
at 445, 457, 458.!° This record discloses that at the time 
appellant admitted beating Jeffries investigation had not 
yet become interrogation. The officer saw Jeffries in the 


84 U.S. 436 (1966). This Court has also noted that “if police- 

+ to serve any purpose of detecting and preventing crime by 
streets at all, they must be able to take a closer 

lenging situations as they encounter them.” Dorsey V. 

United States, —_- U.S. App. D.C. ——., 372 F.2d 928, 931 (1967). 
See also White v. United States, 222 A.2d 843 (D.C. Ct. App. 1966; 
Mincy Vv. District of Columbia, 218 A 2d 507 (D.C. Ct. App. 1966). 


14 The Court specifically noted “Any statement given freely and 
i without any compelling influences is, of course, ad- 
vidence.” Id. at 478. 
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rear seat of the automobile in a beaten and bloody condi- 
tion (Tr. 96). He appeared to have been drinking, and 
the officer could not say whether he was fully conscious 
or not (Tr. 99, 106). When asked what had happened 
and who had beaten him, Jeffries mumbled something 
the officer could not understand and pointed to appellant 
(Tr. 98, 99). The officer then asked appellant if he had 
beaten Jeffries, and he answered that he had (Tr. 100). 
The nature of Jeffries’ condition and his response to the 
officer’s questions fell short of a sufficient and definite 
indication that appellant was the perpetrator of the as- 
sault, The officer had not seen appellant beat Jeffries, 
nor could he be sure of what had happened to him. He 
was obliged to proceed under these circumstances with 
further investigation to determine what, if anything, had 
happened and to ascertain the nature of the situation he 
was faced with. The question was not only a routine 
one, but singularly appropriate. A proper explanation 
could have ended the matter then and there and excul- 
pated appellant. 

Nothing here indicated the existence of any compelling 
influences. In fact, this conversation apparently took 
place between the two cars, after which the officer walked 
over to the scout car, was told by radio that the car was 
stolen, then walked back over to appellant and placed 
him under arrest (Tr. 99, 101). 


Cf, Pyles v, United States, 124 U.S. App. D.C. 129. 362 F.2d 
959 (1966) (after pursuit of suspect. confession to arresting officer 
of crime found voluntary). 


20We reject appellant's assertion that appellant was in custody 
before the question evoking appellant's statement was made. The 
officer testified that the car was stopped because it was being driven 
without lights, and that appellant was free to go his own way “ex- 
cept for the traffic violation.” The officer then apparently thought 
the incoherent Jeffries could be the owner of the vehicle until the 
fact that the car was stolen was verified by radio (Tr. 28-31). While 
the officer stated that at the time he was investigating the ownership 
of the car appellant was not free to go, it is unclear whether he was 
referring to the investigation through questions asked Jeffries or to 
the radio check (Tr. 41). The officer indicated that had the necessary 


Accordingly. the trial judge’s ruling was proper and 
should be upheld on appeal. 


IV. Appellant cannot raise on appeal the spectre of preju- 
dicial comment by the trial judge in the absence of any 
indication of counsel's dissatisfaction with the asserted 
impropriety below. In fact, there was no error by the 
trial judge. Even if there was error, it did not preju- 
dice substantial rights of appellant under the circum- 
stances here presented. 


(Tr. 124, 298-99) 


Appellant argues that the trial judge interjected at a 
critical point in the cross-examination of the complaining 
witness a comment on the witness’ credibility and a prej- 
udiced statement of what the witness testified to. Ap- 
parently. appellant’s trial counsel, who showed himself to 
be a persuasive and effective advocate throughout the 
entire proceedings and who was doggedly persistent in 
protecting the rights of his client saw no reason to object 
to any comment by the trial judge. Nor, as is evidenced 
by the lack of a motion for mistrial or request for a cura- 
tive instruction, did he feel that his client’s rights had 
been prejudiced at that point in the testimony. Having 
failed to object below, appellant cannot raise this unventi- 
lated issue now. Deans v. United States, —— U.S. App. 
D.C. , 374 F.2d 284 (1966); United States v. In- 
diviglio, 352 F.2d 276 (2d Cir. 1965) fen banc), cert. 
denied, 383 U.S. 907 (1966). “Counsel for the defense 
cannot as a rule remain silent, interpose no objections, 
and after a verdict has been returned seize for the 
first time on the point that the comments to the jury were 


papers been produced, he may have merely warned appellant to turn 
on his lights (Tr. 42). While the officer saw appellant commit a 
traffic violation, there was no indication that he planned to take 
appellant to the precinct station as in Brown, supra. While the rec- 
ord is less than clear on the point, viewed most favorably to the 
government it can be read to support the officer’s belief that the 
arres‘s of appellant and Jeffries occurred subsequent to the time the 
radio check revealed that the car was stolen. 
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improper and prejudicial.” United States v. Socony- 
Vacuum Oil Co., 310 U.S. 150, 288-89 (1940). While 
this statement dealt with a slightly different situation, 
the reasons on which it is based are equally applicable 
here. 

Even if this belated contention could be raised here, 
the trial judge did not err in commenting as he did, par- 
ticularly in light of the Supreme Court’s admonition that 
appellate courts should “guard against the magnification 
on appeal of instances which were of little importance in 
their setting”. Glasser v. United States, 315 U.S. 60, 
83 (1942). This was not the exacerbated situation of 
continuous interruptions and improper criticisms by the 
trial judge presented by Young v. United States, 120 
U.S. App. D.C. 312, 846 F.2d 793 (1965). The record 
here discloses that the trial judge in no way exceeded 
the bounds of proper judicial conduct in performing the 
function of ensuring that the trial proceeded in an order- 
ly and efficient manner. Jeffries’ testimony had made it 
perfectly clear that he could not remember the events of 
the day of the alleged crimes; that he had no car then 
and had never owned one in Washington; and that he had 
not given appellant permission to drive the car or told 
him how to operate its ignition without a key. Counsel’s 
repetitious question was the last in a series of 19 essen- 
tially similar questions, to most of which the witness indi- 
cated that he did not remember what had transpired. 
Under such circumstances the trial judge rightly took 
counsel to task. 

Moreover, the nature of the trial judge’s statement did 
not, as is now claimed, amount to a comment on Jeffries’ 
testimony and its meaning. At most, the trial judge 
merely said again what Jeffries had said and did not in 
any way buttress his testimony. 

Assuming arquendo that the trial judge erred, no prej- 
udice can be said to have accrued to appellant. The trial 
judge carefully instructed the jury that his actions 
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during the course of this trial in ruling on motions 
or objections by counsel or in comments to counsel 
or in questions to witnesses or in setting forth the 
instructions as to the law are not to be taken by 
you as any opinion or any indication of the Court’s 
opinion as to how you should determine any question 
of fact. 

If the Court has expressed or intimated any opin- 
ion as to what the facts are in this case, you are 
not bound by that opinion. It is your sole and exclu- 
sive duty to determine what the verdict in this case 
should be (Tr. 298-99). 


Appellee submits that this admonition, among the last 
matters put before the jury before they retired to delib- 
erate, effectively erased any possibility of prejudicing 
appellant’s cause. 

It is also significant that immediately after the trial 
judge’s comment, the witness himself restated the essence 
of his testimony, to wit: “I didn’t tell him something I 
don’t own or do. I don’t tell nobody nothing like that” 
(Tr. 124). Any inference drawn by the jury from the 
judge’s testimony loses its impact in the light of this and 
preceding statements of the witness. When it is consid- 
ered that the jury had to believe that Jeffries, if he made 
the statements indicating he wanted to be taken home in 
his car, asked to be taken to a section of Washington in 
which he did not live in order to exonerate appellant, 
the possibility that the trial judge’s comment somehow 
influenced the jury becomes even more remote. Appellee 
submits that they would have rejected appellant’s defense 
in the absence of any comment by the trial judge. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that ap- 
pellant’s assignments of error are without merit and that 
the judgment of the District Court should be affirmed. 


DAvip G. BREss, 
United States Attorney. 
FRANK Q. NEBEKER, 
JOHN H. TREANOR, 
ALBERT W. OVERBY, JR., 
Assistant United States Attorneys. 


WT ov. 8. ovennmeny paintine orrice; 1967 


